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Although the Supreme Court's decision in Citizens United striking down the 

2 independent expenditure and electioneering communications ban in section 441 b may 

3 well have rendered the QNC exception unnecessary, is the solicitation disclosure 

4 requirement in MCFL still important in ensuring that the electorate has the information 

5 necessary to make informed decisions? The Commission seeks comment as to whether 

6 any or all of these proposed regulations is necessary. If the statutory basis for such a 

7 requirement remains sound, does language in the Court's opinion in Citizens United 

8 regarding disclosure and disclaimers mean that the Commission may and should continue 

9 to require QNCs to provide disclosure to potential donors? If so, should the rules at 

10 11 CFR 114.1 O(c) defining "QNC" be retained so that these entities will be apprised of 

11 this requirement? Should the Commission establish a broader disclosure requirement so 

12 that all corporations and labor organizations must disclose to those they solicit that any 

13 money given to the corporation or labor organization may be used for political purposes, 

14 such as making communications supporting or opposing candidates? In the alternative, 

15 should the Commission require corporations and labor organizations to state in such 

16 disclosures that the funds received may be used specifically for independent expenditures 

17 or electioneering communications, as opposed to "political purposes" generally? 

18 Alternatively, because Citizens United struck down the statutory bans on 

19 independent expenditures and electioneering communications for all corporations and 

20 labor organizations, is the regulatory requirement that QNC include a solicitation 

21 disclaimer now superfluous? Should the Commission instead remove 11 CFR 114.1 O(t) 

22 in its entirety and not incorporate it into proposed section 114.16? 

23 
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D. Non-authorization notice 

2 Current 11 CFR 114.1 O(g) requires that QNCs comply with the disclaimer 

3 requirements of 11 CFR 110.11. As discussed in Section IV.C above, the Court in 

4 Citizens United upheld the disclaimer provisions of2 U.S.C. 441d. 130 S. Ct. at 914-16. 

5 Section 441d(a) requires that certain communications include statements identifying the 

6 person who paid for the communication and whether the communication is authorized by 

7 any candidate or candidate's committee, and sets out the requirements for such 

8 statements. These communications include all public communications by any person that 

9 expressly advocate the election or defeat of a clearly identified candidate, and all 

10 electioneering communications by any person. 2 U.S.C. 441d(a). The Act defines 

11 "person" to include corporations and labor organizations. 2 U.S.c. 431 (11). 

12 Section 110.11 implements the requirements of 2 U.S.C. 441 d. Because the 

13 requirements of2 U.S.C. 441d and 11 CFR 110.11 apply to public communications 

14 containing express advocacy and electioneering communications made by any person, the 

15 provision applies automatically to corporations and labor organizations following 

16 Citizens United. Therefore, if a corporation or labor organization makes an independent 

17 expenditure or electioneering communication as permitted after Citizens United, the 

18 communication must include a statement identifying, among other things, the name and 

19 address of the corporation or labor organization that paid for the communication. 

20 Proposed 11 CFR 114.l6(d) would follow current 11 CFR 114.1 O(g), but would expand it 

21 to require that all corporations and labor organizations comply with 11 CFR 110.11. 

22 Although the requirements at 2 U.S.C. 441d and 11 CFR 110.11 already apply to 

23 corporations and labor organizations, should proposed section 114.16 explicitly state that 

58
 



Draft B 

all corporations and labor organizations must comply with the requirements of 11 CFR 

2 110.11? 

3 =E..:....._--==S~e....gr::..:e""g=at=e=d;...;:b:;.;::a=nk=-=a=c=co::..;u=n=t 

4 The Commission proposes a regulation to affirmatively state that a corporation or 

5 labor organization may establish a segregated bank account for the making of 

6 electioneering communications. Current 11 CFR 114.1 O(h) states that a QNC may, but is 

7 not required to, establish a segregated bank account into which it deposits only funds 

8 donated or otherwise provided by individuals, as described in 11 CFR part 104, from 

9 which it makes disbursements for electioneering communications. Proposed 11 CFR 

10 114.16(e) would adopt this language and expand it to state that any corporation or labor 

11 organization may establish such an account.9 The current regulation at 11 CFR 114.1 O(h) 

12 implements 2 U.S.C. 434(f)(2)(E) and (F), which sets out the reporting requirements for 

13 every person making disbursements for electioneering communications paid out of 

14 segregated bank accounts. Aside from this reporting requirement, however, the Act does 

15 not otherwise affirmatively state that a person may set up such segregated bank account. 

16 Furthermore, 11 CFR 114.1 O(h) is the only place in the current regulations that 

17 affirmatively states that a person may, but is not required to, set up such a segregated 

18 bank account, and this regulation is limited to QNCs. 

19 The Commission requests comment on the proposed regulation affirmatively 

20 stating that any corporation or labor organization may, but is not required to, set up a 

21 segregated bank account for the purpose of making electioneering communications, as 

22 described in 2 U.S.C. 434(f)(2)(E). Is such a regulation necessary, given that the 

9 This provision applies to corporation and labor organizations but not to political committees, because 
political committees do not make electioneering communications. 2 U.S.c. 434(1)(3). 
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reporting requirements in the Act already contemplate the existence of such a segregated 

bank account? Should the Commission adopt a broader regulation that would permit, but 

not require, any person to set up such an account? 

Finally the Commission requests comments on whether it would be advisable and 

appropriate to promulgate a regulation allowing all persons other than political 

committees to set up and use segregated bank accounts for making independent 

expenditures. Would such a proposal provide sufficient disclosure? Section 

434(f)(2)(E), which establishes the reporting requirements for disbursements for 

electioneering communications made from the segregated bank accounts, only requires 

the reporting entity to report the names and addresses of those whose contributions to that 

segregated bank account aggregated $1,000 or more to that segregated bank account 

within a certain timeframe. If the Commission were to adopt a regulation allowing 

similar segregated bank accounts for making independent expenditures parallel to the 

bank accounts used for electioneering communications, how should the reporting 

requirements of2 U.S.C. 434(c) and 434(f)(2)(E) govern such an account? 

F. Activities prohibited by the Internal Revenue Code 

Current 11 CFR 114.1 O(i) states that nothing in section 114.10 shall be construed 

to authorize any organization exempt from taxation under 26 U.S.C. 501(a) to carry out 

any activity that it is prohibited from undertaking by the Internal Revenue Code. The 

Commission proposes to move this provision to new section 114.16(f). The language 

referring specifically to QNCs would be removed, for the reasons discussed above. The 

Commission requests comments on this proposed change. 
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The Commission requests comments on proposed section 114.16. Because 

2 Citizens United struck down the statutory bans on independent expenditures and 

3 electioneering communications for all corporations and labor organizations, are the 

4 regulatory exceptions for QNCs now superfluous? Rather than moving the provisions to 

5 proposed section 114.16, should the Commission instead remove 11 CFR 114.10 in its 

6 entirety? 

7 VII. Proposed removal of 11 CFR 114.14 and 114.15 

8 The Commission proposes to remove existing 11 CFR 114.14 and 114.15 in their 

9 entirety. Together, these sections prohibit corporations and labor organizations from 

10 providing general treasury funds to other persons to make electioneering communications 

11 that are the functional equivalent of express advocacy. 

12 Prior to WRTL II and Citizens United, corporations and labor organizations were 

13 prohibited from making electioneering communications outside the restricted class, either 

14 directly, or by providing funds to other persons for the purpose of making electioneering 

15 communications. 2 U.S.C. 441b(b)(2); 11 CFR 114.14 (2003). In promulgating 11 CFR 

16 114.14, the Commission explained that the purpose of the rule was to prevent "any 

17 instance of a corporation or labor organization providing funds out of their general 

18 treasury funds to pay for an electioneering communication, including through a non

19 Federal account." Explanation and Justification for Final Rules on Electioneering 

20 Communications, 67 FR 65190,65207 (Oct. 23, 2002) ("2002 EC E&J"). In WRTL II, 

21 the Court held that the statutory prohibition on corporations and labor organizations 

22 making electioneering communications outside the restricted class was unconstitutional 

23 as applied to electioneering communications that were not the "functional equivalent" of 
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express advocacy. 551 U.S. 449, 456-57 (2007). The Court further defined the 

"functional equivalent" of express advocacy to mean that the communication is 

"susceptible of no reasonable interpretation other than as an appeal to vote for or against 

a specific candidate. Id. at 469-70. 

In response to the Court's decision in WRTL II, the Commission promulgated 

11 CFR 114.15. Explanation and Justification for Final Rules on Electioneering 

Communications, 72 FR 72899, 72902 (Dec. 26,2007) ("2007 EC E&J"). Current 

section 114.15 permits corporations and labor organizations to make electioneering 

communications outside the restricted class, unless the communication is susceptible of 

no reasonable interpretation other than as an appeal to vote for or against a clearly 

identified Federal candidate. The regulation also contains a safe harbor for when an 

electioneering communication is permissible, and sets out criteria to use in considering 

whether a communication that does not meet the safe harbor is nonetheless permissible. 

The regulation also requires corporations and labor organizations that make 

electioneering communications aggregating in excess of $1 0,000 in a calendar year to 

report them in accordance with 11 CFR 104.20. 

To comply with the Court's decision in WRTL II, the Commission also made 

changes to 11 CFR 114.14, limiting the prohibition to providing funds for those 

electioneering communications that were impermissible under 11 CFR 114.15. 2007 EC 

E&J, 72 FR at 72912. Because corporations and labor organizations were still prohibited 

from using general treasury funds to make electioneering communications that were the 

functional equivalent of express advocacy, however, the Commission maintained the 
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1 prophylactic prohibition on corporations and labor organizations providing funds to other 

2 persons for such impennissible electioneering communications. 11 CFR 114.14. 

3 The Court held in Citizens United that corporations may make electioneering 

4 communications. Because 11 CFR 114.14 is a prophylactic regulation designed to 

5 prohibit corporations and labor organizations from doing through other persons what the 

6 corporation or labor organization could not do directly, the decision in Citizens United 

7 could be interpreted to have rendered the prohibition in 11 CFR 114.14 unnecessary. The 

8 Commission therefore seeks comment on removing the prohibition in this section 

9 altogether. 

lOOn the other hand, the Commission also seeks comment on whether it would be 

11 appropriate to retain section 114.14 because Citizens United did not address the ban on 

12 corporate contributions, including "any direct or indirect payment ... to any candidate, 

13 campaign committee, or political party or organization ... or for any applicable 

14 electioneering communication." 2 U.S.C. 441b(b)(2). In considering this issue, the 

15 Commission notes that section 434(f) of the Act requires that entities that make 

16 electioneering communications report certain infonnation to the Commission, including 

17 the identity of persons who have provided funds to segregated bank accounts for the 

18 purpose of making electioneering communications. 2 U.S.C. 434(f). The Commission 

19 promulgated 11 CFR 104.20(c)(7) to implement this statutory requirement. Explanation 

20 and Justification for Final Rules on Bipartisan Campaign Refonn Act of 2002 Reporting, 

21 68 FR 404, 413 (Jan. 3,2003). In doing so, the Commission interpreted the statute to 

22 treat funds provided for the purpose of making electioneering communications as 

23 "donations," rather than as "contributions" under the Act. Id. Should this same reading 
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of section 434(t) apply to corporate and labor organization funds provided to other 

2 persons for the purpose ofmaking electioneering communications? If such funds are 

3 donations, they would not violate the prohibition on corporate and labor organizations 

4 contributions in section 441 b(a). The Commission seeks comment on the relationship 

5 between the treatment of funds provided by individuals to other persons for 

6 electioneering communications as donations in 11 CFR 104.20(c)(7) and the treatment of 

7 funds provided by corporations and labor organizations to other persons for 

8 electioneering communications as contributions in 2 U.S.C. 441 b(b)(2). 

9 Current section 114.14 prohibits corporations and labor organizations from 

10 providing funds to other persons for the purpose of making electioneering 

11 communications, unless the electioneering communication is permissible under section 

12 114.15. If the prohibition in 11 CFR 114.14 is removed as proposed, the exception to the 

13 section 114.14 prohibition at 11 CFR 114.15 would be superfluous. Thus, the 

14 Commission proposes to remove section 114.15 as well. The Commission seeks 

15 comment on whether any portion of 11 CFR 114.15 should be retained. Is the exception, 

16 the safe harbor, or the rules of interpretation at 11 CFR 114.15 relevant to any remaining 

17 valid Commission regulations, such that they should not be removed? 

18 Certification of No Effect Pursuant to 5 U.S.C. 605(b) (Regulatory Flexibility Act) 

19 The Commission certifies that the attached proposed rules, if adopted, would not 

20 have a significant economic impact on a substantial number of small entities. There are 

21 two bases for this certification. First, there are few small entities that would be affected 

22 by these proposed rules. The Commission's proposed revisions may affect some for

23 profit corporations, labor organizations, individuals, and some non-profit organizations. 
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Individuals and labor organizations are not "small entities" under 5 U.S.c. 601(6). Many 

2 non-profit organizations that might use general treasury funds to make independent 

3 expenditures or electioneering communications are not "small organizations" under 

4 5 U.S.c. 601(4) because they are not financed by a small identifiable group of 

5 individuals, but rather rely on contributions from a large number of individuals to fund 

6 operations and activities. 

7 Second, the proposed rules would not have a significant economic impact on the 

8 small entities affected by this rulemaking. Overall, the proposed rules would relieve a 

9 funding restriction that the current rules place on some corporations and labor 

10 organizations. The proposed rules would allow small entities to engage in activity they 

11 were previously prohibited from funding with corporation or labor organization funds. 

12 Thus, while one effect of the proposed rule would be to increase substantially the number 

13 of corporations and labor organizations that use general treasury funds to make 

14 independent expenditures or electioneering communications, these entities will do so 

15 voluntarily and not because of any new federal requirement to do so. Although they 

16 would incur some costs in complying with the obligation to report independent 

17 expenditures and electioneering communications, these costs would not be very great and 

18 thus would not have a significant economic impact on the small entities affected by this 

19 rulemaking. In fact, the obligation for corporations and labor organizations to report 

20 electioneering communications should not be burdensome because the trigger to report 

21 electioneering communications remains high. Further, because qualified non-profit 

22 corporations would continue to be able to make independent expenditures and 

23 electioneering communications just as they have done before, their reporting obligations 
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will not change or become more burdensome because of this rulemaking. Therefore, the 

attached rule would not have a significant economic impact on a substantial number of 

small entities. 

List of Subjects 

11 CFR Part 114 

Business and industry, elections, labor. 
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For the reasons set out in the preamble, the Federal Election Commission is 

amending Subchapter A of Chapter 1 of Title 11 of the Code of Federal Regulations as 

follows: 

PART 114 - CORPORATE AND LABOR ORGANIZATION ACTIVITY (2 V.S.C 

431(8),431(9),432,434, 437d(a)(8), 438(a)(8), and 441b) 

1. The authority citation for part 114 continues to read as follows: 

Authority: 2 U.S.C. 431(8), 431(9), 432, 434, 437d(a)(8), 438(a)(8), 441b. 

2. In section 114.2, paragraph (b) would be revised to read as follows: 

§114.2 Prohibitions on contributions,JlD.d expenditures ODd eleetioDeeFiDg 

eommuDieotioDs. 

*	 * * * * 

(b) * * * 

ALTERNATIVE A for 114.2(b)(2) 

(2)	 Except as pro:vided at 11 CFR 114.10, cCorporations and labor 

organizations are prohibited from:

(i)	 Mmaking coordinated expenditures as defined in 11 CFR part 100, 

subpart D 109.20 and coordinated communications as defined in 

11 CFR 109.21~t-Bf 

(ii)	 Making e~lpenditures with respect to a Federal election (as defined 

in 11 CFR 114.1 (a)), for communications to those outside the 

restricted class that expressly advocate the election or defeat of one 

or more clearly identified candidate(s) or the candidates of a 

clearly identified political party. 
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ALTERNATIVE B for 114.2(b)(2) 

(2)	 Except as proyided at 11 CPR 114.10, cCorporations and labor 

organizations are prohibited from~ 

(i)	 Mmaking expenditures as defined in 11 CFR part 100, subpart 0, 

except for payments for communications that are not coordinated 

communications as defined in 11 CFR 109.21-;-eF: 

(ii)	 Making expenditures with respect to a Federal election (as defined 

in 11 CPR 114.1 (a)), for communications to those outside the 

restricted class that expressly adYocate the election or defeat of one 

or more clearly identified candidate(s) or the candidates of a 

clearly identified political party. 

ALTERNATIVES A and B for 114.2(b)(3) 

(3)	 Corporations and labor organi2iations are prohibited from making 

payments for an electioneering communication to those outside the 

restricted class unless permissible under 11 CFR 114.10 or 114.15. 

Howe'fer, this paragraph (b)(3) shall not apply to State party committees 

and State candidate committees that incorporate under 26 U.S.C. 

527(e)(1), proYided that: 

(i)	 The committee is not a political committee as defined in 11 CFR 

~ 

(ii)	 The committee incorporated for liability purposes only; 

(iii)	 The committee does not use an)' funds donated by corporations or 

labor organi2iations to make electioneering communications; and 
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(iv) The eommittee eomplies with the reporting requirements for 

eleetioneering eommunieations at 11 CFR part 104. 

3. Section 114.3 is amended by revising paragraphs (a), (c) introductory 

material, and (c)(4) to read as follows: 

§ 114.3 Disbursements for communications to the restricted class in connection with 

a Federal election. 

(a)	 General. 

(1)	 Corporations and labor organizations may make communications on any 

subject, including communications containing express advocacy, to their 

restricted class or any part of that class. Corporations and labor 

organizations may also make the communications permitted under 11 CFR 

114.4 to their restricted class or any part of that class. The activities 

permitted under this section may involve election-related coordination 

with candidates and political committees. only to the extent permitted by 

this section. See 11 CFR 100.16 and 114.2(c) regarding independent 

expenditures and coordination with candidates. 

(2)	 Incorporated membership organizations, incorporated trade associations, 

incorporated cooperatives and corporations without capital stock may 

make communications to their restricted class, or any part of that class as 

permitted in paragraphs (a)(1) and (c) of this section. 

*	 * * * * 

(c) Communications containing express advocacy. Communications containing 

express advocacy whieh that may be made to the restricted class include, but are not 
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limited to, the following examples~ set forth in paragraphs (0)(1) through (0)(4) of this 

2 seotion. 

3 * * * * * 

4 ALTERNATIVE A for 114.3(c)(4) 

5 (4) Registration and get-out-the-vote drives. 

6 (i) Voter registration and get-out-the-vote drives permitted. A 

7 corporation or labor organization may conduct registration and get

8 out-the-vote drives aimed at its restricted class. Registration and 

9 get-out-the-vote drives include providing transportation to the 

10 place of registration and to the polls. The corporation or labor 

11 organization must not act in cooperation, consultation. or concert 

12 with or at the request or suggestion of any candidates. candidates' 

13 committees or agents, or political party regarding the planning. 

14 organization, timing, or administration of a voter registration or 

15 get-out-the-vote drive. 

16 (ii) Disbursements for certain voter registration and get-out-the-vote 

17 drives not expenditures or contributions. Disbursements for voter 

18 registration and get-out-the-vote drives are not contributions or 

19 expenditures, provided that the drive is conducted so that 

20 information and other assistance regarding registering or voting, 

21 including transportation and other services offered, is not withheld 

22 or refused on the basis of support for or opposition to particular 

23 candidates, or a particular political party. See 2 U.S.C. 
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441 b(b)(2)(B). Such drives may include communications 

2 containing express advocacy, such as urging individuals to register 

3 with a particular party or to vote for a particular candidate or 

4 candidates. Infonnation and other assistanoe regarding registering 

5 or voting, inoluding transportation and other servioes offered, shall 

6 not be withheld or refused on the basis of support for or opposition 

7 to particular oandidates, or a partioular politioal part)'. 

8 ALTERNATIVE B for 114.3(c)(4) 

9 (4) Registration and get-out-the-vote drives. A corporation or a labor 

10 organization may conduct registration and get-out-the-vote drives aimed at 

11 its restricted class. Registration and get-out-the-vote drives include 

12 providing transportation to the place of registration and to the polls. Such 

13 drives may include communications containing express advocacy, such as 

14 urging individuals to register with a particular party or to vote for a 

15 particular candidate or candidates. Information and other assistance 

16 regarding registering or voting, including transportation and other services 

17 offered, shall not be withheld or refused on the basis of support for or 

18 opposition to particular candidates, or a particular political party. 

19 4. Section 114.4 is amended by revising paragraphs (a), (b), (c)(l), (c)(2), 

20 (c)(3)(i), (c)(4), (c)(5), (c)(6) and (d), by redesignating paragraphs (b)(l)(i)  (b)(l)(viii) 

21 as paragraphs (b)(l) - (b)(8), and by removing paragraphs (b)(2), (c)(3)(iv), (c)(3)(v), 

22 (c)(5)(i), (c)(5)(ii), (c)(6)(i), (c)(6)(ii), and (c)(8) to read as follows: 
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§ 114.4 Disbursements for communications by corporations and labor organizations 

beyond the restricted class in connection with a Federal election. 

(a) General. A corporation or labor organization may communicate beyond the 

restricted class in accordance with this section. Any communications that a corporation 

or laaor organization may make to the general public under paragraph (c) of this section. 

and may also be made to the corporation's or labor organization's restricted class and to 

other employees and their families. Communications which that a corporation or labor 

organization may make only to its employees (including its restricted class) and their 

families, but not to the general public, are set forth in paragraph (b) of this section. Any 

communications that a comoration or labor organization may make to the general public 

are set forth in paragraph (c) of this section. and may also be made to the comoration's or 

labor organization's restricted class and to other employees and their families. 

Communications whieh that a corporation or labor organization may make only to its 

restricted class are set forth at 11 CFR 114.3. The activities described in paragraphs (b) 

and (c) of this section may be coordinated with candidates and political committees only 

to the extent permitted by this section. See 11 CFR 100.16,109.21, and 114.2(c) 

regarding independent expenditures and coordination with candidates. Incorporated 

membership organizations, incorporated trade associations, incorporated cooperatives, 

and corporations without capital stock will be treated as corporations for the purposes of 

making communications beyond the restricted class under this section. 

(b)	 Communications by a corporation or labor organization involving candidate and 

party appearances to employees beyond its restricted class. 
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(I) 

(il) 

(H2) 

Candidate and party appearances on cOFflorate premises or at a meeting, 

con'iention or other function. Corporations and labor organizations may 

permit candidates, candidates' representatives or representatives of 

political parties on corporate or labor organization premises or at a 

meeting, convention, or other function of the corporation or labor 

organization to address or meet its restricted class and other employees of 

the corporation or labor organization and their families, in accordance 

with the conditions set forth in paragraphs (b)(l)(i) througH (b)(l )(yiii) 

(b)( 1) through (b)(8) of this section. Other guests of the corporation or 

labor organization who are being honored or speaking or participating in 

the event and representatives of the news media may be present. A 

corporation or labor organization may bar all candidates, candidates' 

representatives, and representatives of political parties from addressing or 

meeting its restricted class and other employees of the corporation or labor 

organization and their families on corporate premises or at any meeting, 

convention or other function of the corporation or labor organization. 

If a candidate for the House or Senate or a candidate's representative is 

permitted to address or meet employees, all candidates for that seat who 

request to appear must be given a similar opportunity to appear; 

If a Presidential or Vice Presidential candidate or candidate's 

representative is permitted to address or meet employees, all candidates 

for that office who are seeking the nomination or election, and who meet 

73
 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

Draft B 

pre-established objective criteria under 11 CFR 11 0.13(c), and who 

request to appear must be given a similar opportunity to appear; 

(ffil) If representatives of a political party are permitted to address or meet 

employees, representatives of all political parties that had a candidate on 

the ballot in the last general election or that are actively engaged in 

placing or will have a candidate or candidates on the ballot in the next 

general election and who request to appear must be given a similar 

opportunity to appear; 

(~ The candidate's representative or party representative (other than an 

officer, director or other representative of a corporation or official. 

member or employee of a labor organization) or the candidate, may ask 

for contributions to his or her campaign or party, or ask that contributions 

to the separate segregated fund of the corporation or labor organization be 

designated for his or her campaign or party. The candidate, candidate's 

representative, or party representative shall not accept contributions 

before, during or after the appearance while at the meeting, convention or 

other function of the corporation or labor organization, but may leave 

campaign materials or envelopes for members of the audience. A 

corporation or labor organization, its restricted class, or other employees 

of the corporation or labor organization or its separate segregated fund~ 

including any official or member of the labor organization shall not, either 

orally or in writing, solicit or direct or control contributions by members 

of the audience to any candidate or party in conjunction with any 
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appearance by any candidate or party representative under this section, 

2 and shall not facilitate the making of contributions to any such candidate 

3 or party (see 11 CFR 114.2(t)); 

4 (",~ A corporation or labor organization or its separate segregated fund shall 

5 not, in conjunction with any candidate, candidate representative or party 

6 representative appearance under this section, expressly advocate the 

7 election or defeat of any clearly identified candidate(s) or candidates of a 

8 clearly identified political party and shall not promote or encourage 

9 express advocacy by employees or labor organization members; 

10 (¥i6) No candidate, candidate's representative or party representative shall be 

11 provided with more time or a substantially better location than other 

12 candidates, candidates' representatives, or party representatives who 

13 appear, unless the corporation is able to demonstrate that it is clearly 

14 impractical to provide all candidates, candidates' representatives, and 

15 party representatives with similar times or locations; 

16 (¥it7) Coordination with each candidate, candidate's agent, and candidate's 

17 authorized committee(s) may include discussions of the structure, format, 

18 and timing of the candidate appearance and the candidate's positions on 

19 issues, but shall not include discussions of the candidate's plans, projects, 

20 or needs relating to the campaign; and 

21 (¥ffi8) Representatives of the news media may be allowed to be present during a 

22 candidate, candidate representative, or party representative appearance 
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under this section, in accordance with the procedures set forth at 11 CFR 

114.3(c)(2)(iv). 

(2)	 Candidate and party appearances on laBor organization premises or at a 

meeting, convention or other function. A labor organization may permit 

candidates, candidates' representatives or representatives of political 

parties on the labor organization's premises or at a meeting, convention, or 

other function ofthe laBor organization to address or meet its restricted 

class and other employees of the labor organization, and their families, in 

accordance with the conditions set forth in paragraphs (b)(l) (i) through 

(iii), (vi) through (viii), and paragraphs (b)(2) (i) and (ii) of this section. 

Other guests ofthe laBor organization vlho are being honored or speaking 

or participating in the event and representatives of the news media rna)' be 

present. A labor organization may bar all candidates, candidates' 

representatives and representati'.Les of political parties from addressing or 

meeting its restricted class and other employees of the labor organization 

and their families on the labor organization's premises or at any meeting, 

convention or other function of the labor organization. 

(i)	 The candidate's representative or party representative (other than 

an official, member or employee of a laBor organization) or the 

candidate, may ask for contributions to his or her campaign or 

party, or ask that contributions to the separate segregated fund of 

the laBor organization be designated for his or her campaign or 

party. The candidate, candidate's representative or party 
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representatiYe shall not acoept contributions before, during or after 

the appearanoe '<'mile at the meeting, oonYention or other funotion 

of the labor organization, but may leaye oampaign materials or 

envelopes for members of the audienoe. No offioial, member, or 

employee of a labor organization or its seplHate segregated fund 

shall, either orally or in 'fl'fiting, solioit or direot or oontrol 

oontributions by members of the audienoe to any oandidate or party 

representati¥e under this seotion, and shall not faoilitate the making 

of oontributions to any such oandidate or party. See 11 CFR 

114.2(f). 

(ii)	 A labor organization or its seplHate segregated fund shall not, in 

oonjunotion with any oandidate or party representative appelHanoe 

under this seotion, expressly adyooate the eleotion or defeat of any 

delHly identified oandidate(s), and shall not promote or enoourage 

express adyooaoy b)' its members or employees. 

(c)	 Communications by a corporation or labor organization to the general public. 

(1)	 General. A corporation or labor organization may make the 

communications described in paragraphs (c)(2) through (c)(5) of this 

section to the general public. The general public includes anyone who is 

not in the corporation's or labor organization's restricted class. The 

corporation or labor organization must not act in cooperation. 

consultation. or concert with or at the request or suggestion of any 

candidates. candidates' committees or agents. or political party committee 
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or party committee's agent regarding the preparation. contents and 

distribution of any of the communications described in paragraphs (2) 

through (7) below. The I'rovisions ofI'aragraph (e) of this seetion shall 

not I'revent a qualified nonprofit eOFJ)oration under 11 erR 114.1 O(e) 

from induding e*I'ress advoeaey in any eommunieation made to the 

generalI'ublic under I'aragraphs (e)(2) through (e)(5)(i) of this section. 

(2)	 ~registration and get-out-the-votevoting communications. A 

corporation or labor organization may make voter registration and get-out

the vote communications to the general public~, I'rovided that the 

eommunieations do not e*I'ressly advoeate the eleetion or defeat of any 

olearly identified eandidate(s) or candidates of a elearly identified I'olitieal 

I'art)'. The I'reI'aration and distribution or registration and get out the vote 

eommunieations shall not be eoordinated 'llith any eandidate(s) or I'0litieal 

I'arty. A corporation or labor organization may make communications 

permitted under this paragraph (c)(2) through posters, billboards, 

broadcasting media, newspapers, newsletter, brochures, mail, Internet 

communications, emails, text messages, telephone calls, or similar means 

of communication with the general public. 

(3)	 Official registration and voting information. 

(i)	 A corporation or labor organization may distribute to the general 

public, or reprint in whole and distribute to the general public, any 

registration or voting information, such as instructional materials, 
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candidates of a clearly identified political party. The decision on content 

and the distribution of voting records shall not be coordinated with any 

candidate, groUfl of candidates or political party. 

(5)	 Voter guides. A corporation or labor organization may prepare and 

distribute to the general public Yoter guides consisting of two or more 

candidates' positions on campaign issues, including Yoter guides obtained 

from a nonprofit organization that is described in 26 U.S.C. 501 (c)(3) or 

(c)(4)= , provided that the voter guides comply with either paragraph 

(e)(5)(i) or (c)(5)(ii) (A) through (E) of this section. The sponsor may 

include in the voter guide biographical information on each candidate, 

such as education, emplo)'lllent positions, offices held, and community 

involvement. 

(i)	 The corporation or labor organization must not act in cooperation, 

consultation, or concert with or at the request or suggestion of the 

candidates, the candidates' committees or agents regarding the 

preparation, contents and distribution of the voter guide, and no 

portion of the voter guide may e*pressly advocate the election or 

defoat of one or more clearly identified candidate(s) or candidates 

of any clearly identified political party. 

(ii) (A) The corporation or labor organization must not act in cooperation, 

consultation, or concert vAlli or at the request or suggestion of the 

candidates, the candidates' committees or agents regarding the 

preparation, contents and distribution of the voter guide; 
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(B) All of the candidates for a particular seat or office shall be 

2 provided an equal opportunity to respond, except that in the 

3 case of Presidential and Vice Presidential candidates the 

4 corporation or labor organization may choose to direct the 

5 questions only to those candidates who 

6 (1) Are seeking the nom.-ination of a particular political 

7 party in a contested primary election; or 

8 (2) Appear on the general election ballot in the state(s) 

9 vlhere the voter guide is distributed or appear on the 

10 general election ballot in enough states to win a 

11 majority of the electoral votes; 

12 (C) No candidate may receive greater prominence in the voter 

13 guide than other participating candidates, or substantially 

14 more space for responses; 

15 (D) The voter guide and its accompan)'ing materials shall not 

16 contain an eleotioneering message; and 

17 (E) The 'Ioter guide and its aooompanying materials shall not 

18 score or rate the oandidates' responses in suoh a way as to 

19 oonvey an eleotioneering message. 

20 (6) Endorsements. A corporation or labor organization may endorse a 

21 candidate, and may communicate the endorsement to its restricted class or 

22 to the general public. through the publications desoribed in 11 CPR 

23 114.3(c)(1) or during a candidate appearanoe under 11 CPR 114.3(0)(2), 
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provided that no more than a de minimis numBer of copies of the 

publication which includes the endorsement are circulated Beyond the 

restricted class. The corporation or laBor organization may pualicly 

announce the endorsement and state the reasons therefore, in accordance 

with the conditions set forth in paragraphs (c)(6) (i) and (ii) of this section. 

The Internal Revenue Code and regulations promulgated thereunder 

should be consulted regarding restrictions or prohibitions on endorsements 

by nonprofit corporations described in 26 U.S.C. 501(c)(3). 

(i)	 The pualic announcement of the endorsement rna)' Be made 

through a press release and press conference. DiSBursements for 

the press release and press conference shall Be de minimis. The 

disaursements shall Be considered de minimis if the press release 

and notice of the press conference is distriButed only to the 

representatives of the news media that the corporation or laBor 

organization customarily contacts JNhen issuing non political press 

releases or holding press conferences for other purposes. 

(ii)	 The pualic announcement of the endorsement may not Be 

coordinated with the candidate, the candidate's agents or the 

candidate's authorized committee(s). 

(7)	 Candidate appearances on educational institution premises 

(i)	 Rental of facilities at usual and normal charge. Any incorporated 

nonprofit educational institution exempt from Federal taxation 

under 
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26 U.S.c. 501(c)(3), such as a school, college or university, may 

make its facilities available to any candidate or political committee 

in the ordinary course of business and at the usual and normal 

charge.	 In this event, the requirements of paragraph (c)(7)(ii) of 

this section are not applicable. 

(ii)	 Use of facilities at no charge or at less than the usual and normal 

charge. An incorporated nonprofit educational institution exempt 

from Federal taxation under 26 U.S.C. 501(c)(3), such as a school, 

college or university, may sponsor appearances by candidates, 

candidates' representatives or representatives of political parties at 

which such individuals address or meet the institution's academic 

community or the general public (whichever is invited) on the 

educational institution's premises at no charge or at less than the 

usual and normal charge, if: 

(A)	 The educational institution makes reasonable efforts to 

ensure that the appearances constitute speeches, question 

and answer sessions, or similar communications in an 

academic setting, and makes reasonable efforts to ensure 

that the appearances are not conducted as campaign rallies 

or events; and 

(B)	 The educational institution does not, in conjunction with 

the appearance, expressly advocate the election or defeat of 

any clearly identified candidate(s) or candidates of a clearly 
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identified political party, and does not favor anyone 

2 candidate or political party over any other in allowing such 

3 appearances. 

4 (8) Electioneering communications. Any cOflJoration or labor organization 

5 may make electioneering communications to the general public that are 

6 permissible under 11 CPR 114.15. Qualified nonprofit cOflJorations, as 

7 defined in 11 CPR 114.1 O(c), may make electioneering oommunications in 

8 acoordance with 11 CPR 114.1 Oed). 

9 ALTERNATIVE A for 114.4(d) 

10 (d) Voter registration and get-out-the-vote drives. 

11 (1) Voter registration and get-out-the-vote drives pennitted. A corporation or 

12 labor organization may support or conduct voter registration and get-out

13 the-vote drives that are aimed at employees outside its restricted class and 

14 the general public in accordance with the conditions set forth in 

15 paragraphs (d)(I) through (d)(6) of this section. The comoration or labor 

16 organization must not act in cooperation. consultation. or concert with or 

17 at the request or suggestion of any candidates. candidates' committees or 

18 agents. or political party regarding the planning. organization. timing. or 

19 administration of a voter registration or get-out-the-vote drive. Voter 

20 registration and get-out-the-vote drives include providing transportation to 

21 the polls or to the place of registration. 

22 (2) Disbursements for certain voter registration and get-out-the-vote drives 

23 not expenditures. Voter registration or get-out-the-vote drives that are 

84
 



Draft B 

conducted in accordance with paragraphs (d)(2)(i) through (d)(2)(v) of this 

2 section are not expenditures. 

3 (i) The corporation or labor organization shall not make any 

4 communication expressly advocating the election or defeat of any 

5 clearly identified candidate(s) or candidates of a clearly identified 

6 political party as part of the voter registration or get-out-the-vote 

7 drive. 

8 (2) The registration or get out the vote drive shall not be coordinated 

9 with any candidate(s) or political party. 

10 (ii;) The registration drive shall not be directed primarily to individuals 

11 previously registered with, or intending to register with, the 

12 political party favored by the corporation or labor organization. 

13 The get-out-the-vote drive shall not be directed primarily to 

14 individuals currently registered with the political party favored by 

15 the corporation or labor organization. 

16 (iii4) These services shall be made available without regard to the 

17 voter's political preference. Information and other assistance 

18 regarding registering or voting, including transportation and other 

19 services offered, shall not be withheld or refused on the basis of 

20 support for or opposition to particular candidates or a particular 

21 political party. 

22 (iv~) Individuals conducting the registration or get-out-the-vote drive 

23 shall not be paid on the basis of the number of individuals 
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registered or transported who support one or more particular 

2 candidates or political party. 

3 (ve) The corporation or labor organization shall notify those receiving 

4 information or assistance of the requirements of paragraph (d)(4) 

5 of this section. The notification shall be made in writing at the 

6 time of the registration or get-out-the-vote drive. 

7 ALTERNATIVE B for 114.4(d) 

8 (d) Voter registration and get-out-the-vote drives. A corporation or labor 

9 organization may support or conduct voter registration and get-out-the-vote drives that 

10 are aimed at employees outside its restricted class and the general public in accordance 

11 with the conditions set forth in paragraphs (d)(l) through (d)(5) of this section. Voter 

12 registration and get-out-the-vote drives include providing transportation to the polls or to 

13 the place of registration. 

14 (1) The corporation or labor organi:tation shall not make any communioation 

15 expressly advocating the election or defeat of any clearl)' identified 

16 candidate(s) or candidates of a olearly identified political party as part of 

17 the voter registration or get out the vote drive. 

18 (~ 1) The registration or get out the vote driye shall not be ooordinated 'Nith any 

19 candidate(s) or political party. The comoration or labor organization must 

20 not act in cooperation. consultation. or concert with or at the request or 

21 suggestion of any candidates. candidates' committees or agents. or 

22 political party regarding the planning. organization. timing, or 

23 administration of a voter registration or get-out-the-vote drive. 

86
 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

Draft B 

(12)	 The registration drive shall not be directed primarily to individuals 

previously registered with, or intending to register with, the political party 

favored by the corporation or labor organization. The get-out-the-vote 

drive shall not be directed primarily to individuals currently registered 

with the political party favored by the corporation or labor organization. 

(43)	 These services shall be made available without regard to the voter's 

political preference. Information and other assistance regarding 

registering or voting, including transportation and other services offered, 

shall not be withheld or refused on the basis of support for or opposition to 

particular candidates or a particular political party. 

(M)	 Individuals conducting the registration or get-out-the-vote drive shall not 

be paid on the basis of the number of individuals registered or transported 

who support one or more particular candidates or political party. 

(as)	 The corporation or labor organization shall notify those receiving 

information or assistance of the requirements of paragraph (d)(43) of this 

section. The notification shall be made in writing at the time of the 

registration or get-out-the-vote drive. 

5. Section 114.10 is removed and reserved. 

§ 114.10 [Removed and reserved]. 

6. Section 114.14 is removed and reserved.
 

§ 114.14 [Removed and reserved].
 

7. Section 114.15 is removed and reserved.
 

§ 114.15 [Removed and reserved].
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8.	 Section 114.16 is added to read as follows: 

Section 114.16 is added to read as follows: 

§ 114.16 Independent expenditures and electioneering communications made by 

corporations and labor organizations. 

(a)	 General. Corporations and labor organizations may make independent 

expenditures, as defined in 11 CFR 100.16, and electioneering communications, 

as defined in 11 CFR 100.29. 

(b)	 Reporting independent expenditures and electioneering communications. 

(l)	 Corporations and labor organizations that make independent expenditures 

aggregating in excess of $250 with respect to a given election in a 

calendar year shall file reports as required by 11 CFR 104.4(a) and 

109.1O(b). 

(2)	 Corporations and labor organizations that make electioneering 

communications aggregating in excess of $1 0,000 in a calendar year shall 

file the statements required by 11 CFR 104.20(b). 

(c)	 Solicitation; disclosure of use of contributions for political purposes. Whenever 

a corporation or labor organization solicits donations that may be used for 

political purposes, the solicitation shall inform potential donors that their 

donations may be used for political purposes, such as supporting or opposing 

candidates. 

(d)	 Non-authorization notice. Corporations or labor organizations making 

independent expenditures or electioneering communications under this section 

shall comply with the requirements of 11 CFR 110.11. 
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1 (e) Segregated bank account. A corporation or labor organization may, but is not 

2 required to, establish a segregated bank account into which it deposits only funds 

3 donated or otherwise provided by individuals, as described in 11 CFR part 104, 

4 from which it makes disbursements for electioneering communications. 

5 (f) Activities prohibited by the Internal Revenue Code. Nothing in this section shall 

6 be construed to authorize any organization exempt from taxation under 26 U.S.C. 

7 501(a) to carry out any activity that it is prohibited from undertaking by the 

8 Internal Revenue Code, 26 U.S.c. 501, et seq. 

9 On behalf of the Commission, 

10 

11 
12 
13 
14 
15 
16 
17 
18 
19 

DATED: ------- 
BILLING CODE: 6715-01-P 

Cynthia L. Bauerly 
Chair 
Federal Election Commission 
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